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Appeal Decision 
Site visits made on 19 [unaccompanied] and 20 [accompanied] January 2014 

by Pete Drew BSc (Hons), Dip TP (Dist) MRTPI 

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date: 21 February 2014 

 

Appeal Ref: APP/U1105/A/13/2195588 

Collyhead Farm, Venn Ottery, Ottery St Mary, Devon EX11 1RY 
• The appeal is made under section 78 of the Town and Country Planning Act 1990 

[hereinafter “the Act”] against a refusal to grant planning permission. 

• The appeal is made by Chris Down against the decision of East Devon District Council. 
• The application (Ref. 12/0318/MFUL), dated 3 February 2012, was refused by notice 

dated 27 September 2012. 
• The development proposed is erection of a pig unit comprising 2 buildings, slurry store, 

attenuation pond and access track (revision of 10/1954/MFUL). 
 

Decision 

1. The appeal is dismissed. 

Preliminary matters 

2. It was such a beautiful sunny day on Sunday 19 January 2014 that I made an 

unaccompanied site inspection in advance of the formal visit.  The accompanied 

inspection on Monday 20 January 2014 included a tour of the appeal site, visits 

to interested parties who had requested that I see the site from their properties 

and a trip to the existing pig farming operation at Hayes Barton Farm. However 

there was a bank of fog that obstructed wider views across the Otter Valley on 

the day of my accompanied site inspection and, at various times, obstructed 

views in the vicinity of the appeal site.  Nevertheless because I had seen the 

site in its wider context the day before I have obtained a good feel for the area. 

3. As part of the questionnaire I was provided with 2 letters from Natural England 

[NE] dated 13 and 30 April 2012, but I was not provided with anything from a 

later date.  However the delegated report refers to further comments having 

been received from NE after 7 September 2012 and, because I was unsure how 

faithfully those comments might have been reported in the delegated report, I 

sought a copy.  NE’s letter dated 21 September 2012 has subsequently been 

provided, but this does raise a slight concern about whether I have been 

provided with copies of all of the documents that were before the Council when 

it made its decision.  However I can only proceed on what is before me. 

4. The Appellant submitted a Unilateral Undertaking [hereinafter “the first 

Undertaking”], dated 5 July 2013.  The Planning Inspectorate wrote to the 

main parties regarding issues arising in connection with the first Undertaking in 

letters dated 16 January 2014.  I have taken account of the responses received 

from the parties, dated 22, 23 and 29 January 2014 and 10 February 2014. 

Issues arising from the first Undertaking 

5. The first consequential point that I deal with is the fact that whilst Certificate A 

was signed at application and appeal stage to assert that nobody else was the 

owner of the land, the first Undertaking reveals 2 other parties to be 

landowners.  I accept that the Applicant was Chris Down and that the company 
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name “Crealy Farms” was given, but at appeal stage the company name was 

not cited on the appeal form but a Certificate A was still signed.  On this basis, 

whilst I have considered the possibility that the other landowners identified in 

the first Undertaking might have had an interest in the company, this would 

not be a satisfactory explanation for the certification at appeal stage. 

6. My view that certificate B should therefore have been signed, and notice given 

to the other landowners, is confirmed by the Appellant’s Agent’s letter dated 

23 January 2014, which acknowledges this and encloses relevant certificates.  

However these are dated 22 January 2014.  There is no evidence written notice 

was given when the application was made or when the appeal was lodged. 

7. I have considered this point in the context of the Council’s position as set out in 

its letter dated 22 January 2014, in which it notes that the first Undertaking 

clearly demonstrates the other owners’ awareness of the application, such that 

no injustice has been caused.  I regard that stance to be fair.  The commentary 

to section 65 of the Act in the Encyclopedia of Planning Law and Practice refers 

to section 327A of the Act, which says that the LPA “…must not entertain” an 

application where the application fails to comply with, for example, ownership 

certification.  The problem here is that position has only just come to light and 

the Council had no reason to think it was in error at the stage that it registered 

the application.  At this stage, if I were to adopt this stance and not entertain 

the resulting appeal, I would fully expect that decision to be challenged. 

8. Moreover the commentary to section 65 of the Act has been retained in relation 

to the “former” law.  In particular P65.11 of the Encyclopedia refers to the case 

in the High Court of Northern Ireland of Re Callan [unreported, 7 May 1997].  

It held there had been no prejudice to the owners of the remaining land and 

it was impossible to point to any different outcome which might have been 

achieved had the certification been accurate.  In this case the other owners 

have submitted letters, dated 22 January 2014, which are in identical terms 

and state: “…I can confirm that I have been fully aware of the planning 

application submitted by Chris Down (Crealy Farms) on the 3 February 2012, 

as well as the subsequent appeal…I was notified verbally”.  On the prejudice 

point I can be certain that there would be none and, in line with Re Callan, I 

see no basis on which to find that the outcome would have been different.  

For these reasons I intend to treat the application and appeal as being valid. 

9. The second point is that the Council produced a copy of the land registry title 

and, in its letter dated 22 January 2014, it points out that the title reveals a 

registered charge dated 2 October 2013 by what I shall call a mortgagee.  The 

charge was not registered on the date of the Undertaking but by the date that I 

would have made my decision it must be the case that an interest in the land is 

not a signatory to the first Undertaking.  The Council says that it would expect 

the mortgagee to be a signatory to any Undertaking and that this concern goes 

to the heart of the enforceability of the first Undertaking.  I share this concern.  

Plainly the Appellant and those who advised him did likewise and as a result 

another Unilateral Undertaking [hereinafter “the second Undertaking”], dated 

10 February 2014, has been provided.  Amongst other things I note that the 

mortgagee is a signatory and that there is a clause to say the first Undertaking 

“…shall have no effect”.  I propose to deal with this appeal on this basis. 

The second Undertaking 

10. The first obligation contained in the second Undertaking is that the tenants of 

Hayes Barton Farm will cease the use of that land for the stocking of breeding 

of sows and boars in the open and remove the pigsties and related pig 
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equipment within 6 months of the first livestock occupying the building, 

following its implementation.  The second obligation would ensure that the land 

at Hayes Barton Farm was not subsequently let or licensed for this purpose.  

The third and fourth obligations were not contained in the first Undertaking and 

have been inserted in response to the Council’s comments.  They are similar in 

effect to the first and second obligations except that they relate to the stocking 

of the land at Hayes Barton Farm for weaner and fattening pigs. 

11. The second Undertaking leaves the only outstanding problem that the Council 

has identified to be that the reversionary interests in the land at Hayes Barton 

are not bound by the obligations.  However this would appear to be by design 

and for this reason I saw no purpose in following up the Council’s offer to try to 

obtain copies of the land registry titles for other parts of that farm.  My original 

concern under this head was that whilst it was asserted that the Appellant had 

a lifetime tenancy, no copy of the tenancy had been provided.  The Appellant 

took the hint and has belatedly provided a copy.  The Appellant is sensitive 

about this document and asks that it not be placed in the public domain but it 

is necessary for me to examine it without reference to its financial provisions. 

12. The agreement dated 7 October 1994 identifies two parties as “The Tenant”.  

There appears to be a clause not to underlet at all and whilst that brings into 

question the need for the second and fourth obligations, from the Council’s 

point of view that would appear to be a positive.  However, whilst I accept that 

the tenancy appears to permit the “peaceable enjoyment” of the land for life, 

the clause regarding “death of tenant” is not as clear as it might be.  It refers 

to “…death of the person who is the Tenant” [my emphasis] but as 2 people 

are identified as the tenant I am unclear whether the death of the other party 

might trigger the consequential provisions.  On its face there appears to be 

nothing comparable to what is set out in the interpretation part of the second 

Undertaking in terms of the singular including the plural.  Moreover there are 

other provisions within the agreement that would enable the reversionary 

interests to resume possession, including general conditions 36 and 37, e.g. 

non payment of rent.  The tenant, as defined in the agreement, would appear 

to be able to give notice to quit and thereafter deliver up vacant possession. 

13. For these reasons I am concerned that the obligations only bind the tenants 

of the land at Hayes Barton and not the reversionary interests.  Even if I am 

wrong about the death of tenancy clause, by reason of the statutory provisions 

that are cited in that part of the agreement, it would appear that there are a 

number of ways in which the obligations in the second Undertaking might not 

be effective.  It is a point that I shall consider in due course but the Appellant 

openly acknowledges that the business at Hayes Barton is marginal and might 

fail.  At the point where the business transferred to the implemented building 

there might be sound business reasons to give notice.  A new tenant obtained 

by the reversionary interests would not be bound by the obligations. 

14. I further note the clause that: “Nothing in this Deed shall prohibit or limit the 

right to develop any part of…The Second Land in accordance with any planning 

permission..”.  The practical effect is that the extant planning permission for 

pig buildings on the land at Hayes Barton, which I shall examine in due course, 

could be built in addition to any planning permission granted on appeal.  This 

could be irrespective of whether the tenancy changed because the grant of 

planning permission runs with the land.  The first and third obligations relate 

to the stocking of breeding sows and boars and the stocking of weaner and 

fattening pigs, respectively, “…in the open” [my emphasis].  It would not 

prevent the stocking of breeding sows and boars and the stocking of weaner 



Appeal Decision APP/U1105/A/13/2195588 

 

 

http://www.planning-inspectorate.gov.uk               4 

and fattening pigs within any building on that holding.  There is also no clause 

to prevent the keeping of other forms of livestock at any stage and nor would it 

positively require the land at Hayes Barton to be used for arable farming. 

15. Paragraph 204 of the National Planning Policy Framework [the Framework] 

says planning obligations should only be sought where they meet all of the 

following tests: necessary to make the development acceptable in planning 

terms; directly related to the development; and fairly and reasonably related 

in scale and kind to the development.  These tests mirror those set out in 

Regulation 122 of the Community Infrastructure Levy Regulations 2010.  The 

second Undertaking meets these tests and is a material consideration in this 

appeal, but for the reasons explored above I attach it only moderate weight.  

There appear to be various ways in which the obligations can be circumvented. 

Main issues 

16. There are 2 main issues in this appeal, which are the effect of the proposed 

development on: i) the character and appearance of the area; and ii) the 

nature conservation interests of the East Devon pebblebed heaths. 

The planning policy context for this appeal 

17. The reasons for refusal of the application refer to the Devon Structure Plan 

[SP], but the Council’s appeal statement recognises that it no longer forms part 

of the Development Plan [DP].  The position is that, subsequent to the date of 

issue of the decision notice, an Order to revoke regional guidance came into 

force on 20 May 2013, which revoked all directions under paragraph 1 (3) of 

Schedule 8 to the Planning and Compulsory Purchase Act 2004 preserving 

policies contained in, amongst others, the SP.  On this basis the Council was 

not in error in referring to the SP but the situation has subsequently changed. 

18. For the purpose of this appeal the DP merely comprises the East Devon Local 

Plan 1995 to 2011 [LP], which was adopted in 2006.  Relevant LP Policies 

include S5, EN1, D1, EN4, EN5 and EN6.  Applying advice in paragraph 215 of 

the Framework I attach significant weight to these policies because they are 

broadly consistent with advice in the Framework.  However I return to this 

matter to consider this point in greater detail in my subsequent reasoning. 

19. The Council’s reasons for refusal do not allege a conflict with the East Devon 

Area of Outstanding Natural Beauty [AONB] Management Strategy 2009-2014 

[MS], although it was taken into account in the delegated report.  I have only 

been provided with selected excerpts from the MS which, unhelpfully, excludes 

the whole of section 2, which appears to explain the strategy in the context of 

relevant policies; reference to the LP at paragraph 4.2.3.2 is a poor substitute 

for this.  However I attach moderate weight to the MS insofar as it contains a 

detailed description of the landscape character types [LCT] in the AONB. 

20. The Appellant has referred to the AONB Landscape Character Assessment and 

Management Guidelines 2008, in Appendix A to the appeal statement, but has 

not provided a copy.  In the circumstances, beyond the brief summary set out 

in paragraph 5.24 thereof, I am unable to take it into account.  I attach limited 

weight to the brief summary because I do not know how accurate it is.  

Reasons: (i) First main issue: Character and appearance 

Landscape character of the appeal site and identification of viewing points 

21. In my view the appeal site wholly falls within LCT 3B “Lower rolling farmed and 

settled slopes” as defined in the MS.  It states that: “This LCT occupies a 

sloping transitional zone above the flat river valleys and tributaries but below 
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the steeper, generally more wooded slopes”.  The key characteristics are 

identified to be: gently rolling land form, sloping up from valley floor; variable 

size fields with wide, low boundaries and irregular patterns; pastoral land use, 

often with wooded appearance; many hedgerow trees, copses and streamside 

tree rows; and settled, with varied building ages, styles and settlement size. 

22. The Council’s appeal statement suggests that the site is considered to fall on 

the cusp between LCT 3B and LCT 1C “Pebble bed heaths”.  The MS describes 

these as: “North/south ridge west of Ottery St Mary south to the coast between 

Exmouth and Budleigh Salterton, forming the western edge of the Otter 

valley”.  Key characteristics are identified as: high, level to gently undulating 

open plateau; extensive lowland heath, conifer plantations and some beech 

woods; mix of unenclosed heath and conifer plantations; major north-south 

route along western edge, with some minor roads; unsettled, except at the 

northern end (outside the AONB); distinctive geology influences vegetation and 

land use; extensive recreational and biodiversity use; and panoramic views. 

23. The extracts from the MS contain various high level plans to illustrate the 

extent of the LCT areas but I am not provided with a detailed plan that shows 

the precise boundaries, e.g. at the level of the field boundary.  It is in that 

context that I consider that if the boundary between the respective LCTs were 

to be defined on the ground it would run along the edge of the fields to the 

west of the appeal site, parallel to the new bridleway, No 37, at the base of the 

wooded hillside of Venn Ottery Hill.  The change in landscape character is quite 

abrupt, as exemplified by the contrast between the commons at Venn Ottery 

and Harpford, and the open pastoral landscape of which the appeal site forms 

part.  The wider landscape might be characterised by farmsteads sparsely 

dotted around with the occasional single house, as claimed in the LVIA, but the 

bowl or depression within which the appeal site lies, is open and undeveloped. 

24. Due to the topography, which is akin to a natural bowl, views of the appeal site 

are fairly localised.  From the north views are obtained from Venn Ottery Road, 

notably from a field gateway, and the public right of way that runs from this 

road to the north of Venn Ottery, up to the 80 m contour line.  From the west 

views are obtained from the new bridleway, which is wrongly described1 in the 

Appellant’s Landscape and Visual Impact Assessment [LVIA], version 7, as a 

permissive path, as well as the existing bridleway [uUCR303].  To the south 

views are obtained from the lane to Southerton, notably from a field gateway.  

I could see the appeal site from a habitable room in “The Stables”2, although 

views from another property “Fairlea” were, to a greater or lesser extent, 

obscured by existing trees and hedgerows.  To the east the only clear public 

vista would be on approach to the site along the existing bridleway.  Although 

it has been suggested that if one can see hills looking out from the appeal site 

that it would be possible to go to those places and see the appeal site, the fact 

is that no wider public vantage point has been drawn to my attention.  It is by 

no means clear that the development would be distinguishable in the wider 

landscape when seen from more distant public vantage-points on these hills. 

Effect of the development on the character and appearance of the area 

25. The LVIA, rightly in my view, says that the landscape in the immediate vicinity 

of the application site is considered to have high sensitivity to the landscape 

                                       
1 I have no reason to doubt that was the position at the time the document was written but the position has now 

changed and the public right of way along this route is now established, signposted and, in the light of my site 

inspections, appears to be popular and well used. 
2 The LVIA does not assess the visual effect of the proposed development on the occupiers of this dwelling. 
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changes arising from the proposed development.  The LVIA concludes “…the 

overall significance of effect on the landscape at construction will be short 

term Moderate to Substantial Adverse, the significance of the effect of the 

development on the landscape following establishment of mitigation planting 

is considered to be Slight to Moderate Adverse” [original emphasis].  Table 1 

to the LVIA defines slight adverse to include perceptible indirect change in 

landscape characteristics over a localised area and moderate adverse to 

include direct change to landscape features/character over a localised area. 

26. The LVIA also found “Overall, the significance of the effect of development on 

visual character of the area is considered to be Moderate to Substantial 

Adverse during the construction phase but reducing to Slight to Moderate 

Adverse following establishment of mitigation planting” [original emphasis].  

Table 3 to the LVIA defines slight adverse in this context to include a barely 

perceptible deterioration in certain views into and across the area.  The LVIA 

defines moderate adverse to be that the proposals would be visually intrusive 

and would cause a noticeable deterioration in existing views.  The LVIA also 

defines substantial adverse as causing a significant deterioration in existing 

views, resulting in considerable disruption to valued views of the area. 

27. The LVIA identifies the main public views that would be adversely affected to 

be Venn Ottery Road, near the existing field gate, the short elevated section of 

the existing bridleway [uUCR303] as it runs down from Venn Ottery Hill, and at 

various points along the new bridleway, No 37; I agree.  However in respect of 

the latter the LVIA identifies 3 viewpoints along the length of the path that it 

says are of medium sensitivity to change, partly because of “…the receptor 

being a permissive path”.  Since it is now a public right of way that is no longer 

a good reason.  Although I acknowledge that views from the new bridleway 

extend over a wide panorama beyond, the proposed development would be a 

significant feature in the foreground and so I find these viewpoints are highly 

sensitive.  Given the undeveloped nature of the landscape seen in views from 

the short elevated section of the existing bridleway and, particularly the middle 

and southern sections of, the new bridleway the magnitude of change would be 

high.  For these reasons the LVIA appears to underestimate the significance of 

the effect of the proposed development on the visual character of the area. 

28. The views of the Council’s Landscape Officer on the LVIA are set out in the 

delegated report and I have taken them into account in reaching the view that 

I have expressed.  Although holly and other established planting would be 

supplemented by proposed planting along the woodland edge, I agree that the 

proposed development would alter the character and feeling of separation from 

development, which is a factor in the area’s tranquillity3 and its popularity as a 

leisure destination for walkers.  I note that the MS identifies a sub-theme vision 

for the AONB to be as a “…destination for a range of recreation and tourism 

opportunities”.  Farming and land management is another sub-theme vision 

“…in which every farm…make[s] a positive and profitable contribution to the 

biodiversity, economy and communities of the AONB”.  However that must be 

seen in the context of the overall vision for the natural beauty to be conserved, 

managed and enhanced to support and benefit present and future generations. 

29. The Council’s Landscape Officer says that when seen from Venn Ottery Road 

and that entrance to the new bridleway and the short elevated section of the 

existing bridleway as it runs down from Venn Ottery Hill, and views in between, 

                                       
3 The Appellant says that the proposed development does not feature in the ‘top ten’ survey responses for ‘what 

tranquillity is not’, but No 3 on that list is seeing urban development and given the scale and nature of the built 

form that is proposed it is at best unclear whether this would fall within such a generic definition. 
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that the [residual] impact of the proposal would be moderate adverse; I agree.  

This would be the case well after the establishment of the proposed vegetation 

because of the proximity and scale of the proposed buildings and the quality of 

the environs of the new bridleway.  I acknowledge that drawing Nos 08210/01 

Rev D and 08210/02 record that approximately 6,000 new plants are proposed 

around the perimeter of the proposed buildings and along the proposed access.  

However only a small proportion of these would be trees as opposed to whips 

and smaller specimens; 36, mainly oaks, on the main site and a small number 

of pines and oaks along the track next to the woodland edge.  On this basis it is 

evident that the mitigation planting would take many years to even begin to 

ameliorate the impact of the proposed development, both in terms of built form 

and engineering works, and even then it would not be completely successful. 

30. The track would follow existing landscape features, i.e. the woodland edge and 

the field boundaries, have a meandering route and, to reflect the character of 

many of the existing highways in the area, be sunken4.  Although the Council’s 

Landscape Officer suggests that the LVIA does not consider the impacts of the 

proposed access adequately, and that might be correct, this component of the 

proposed development is the least objectionable. I reach this view even though 

I acknowledge that the bell mouth access onto Venn Ottery Road would in itself 

be a significant change to the intimate existing highway which, to the east of 

this point, is largely hidden below high hedge banks in the wider landscape.  

However there is an existing double width field gateway in the position of the 

new access and in that context what is proposed might not be unexpected.  

There would not appear to be the need for significant engineering operations in 

order to facilitate the wider entrance as there is no difference in levels and no 

hedge bank at this point.  The proposed building would however be a different 

proposition.  It would have a “U” form in which the open end would face west.  

Drawing No 6721-21 Rev A shows the northern ridge of the proposed building 

would, in part, be higher than the 4 feed silos that would be 10.5 m high5. 

31. Site section E-E on drawing No 6721-23 Rev B shows that the northern part of 

the proposed building would be erected on excavated ground.  Although the 

line of the existing ground level varies on this section, at the end of the highest 

ridgeline it is shown to be just less than 58 m AOD.  At this point the ridge is 

shown on the section to be well over 65 m AOD.  Appendix A to the Appellant’s 

statement confirms the maximum height of the proposed buildings above the 

existing ground level would be approximately 7.6 m. The Site Plan [drawing No 

6721-26 Rev C] contains a spot height on Venn Ottery Road, near the existing 

gateway, of 90.3 m AOD.  Allowing for the excavation and planting, there can 

be no doubt that the proposed building would be highly visible from this and 

other public vistas that I have previously identified.  I accept that the planting 

would mature over time and, particularly in summer, filter views of the building 

from the identified public vantage-points, but the building would be visually 

intrusive and would cause a noticeable deterioration in these existing views. 

32. This finding is reinforced by the scale of the remainder of the development.  

Although the eastern and southern portions of the proposed building would 

have a much lower ridge height, they add to the mass of the built form.  The 

elevations [Drawing No 6721-21 Rev A] show that when viewed from the south 

the roof of the northern run of the building would be a dominant feature.  As 

well as being seen from the bridleway that runs east-west directly below the 

                                       
4 The section on drawing No 08210/02 shows a 3 m deep cutting. 
5 Source: paragraph 2.6 of the Appellant’s appeal statement.  Appendix A to the Appellant’s statement confirms 

that the maximum height of the proposed buildings would be approximately 11.2 m. 
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field where the proposed building would be sited, it would be seen from the 

road to Southerton, notably from the field gateway, and private vistas such 

as “The Stables” and its neighbour “Pine Lodge”.  The height of the proposed 

building and its mass, i.e. the sheer amount of built form proposed, would in 

my view give rise to a significant feature in the landscape, which, in turn, 

would harm the open, as in undeveloped, landscape character of the area. 

Assessment against policy 

33. The Framework says, at paragraph 115, that: “Great weight should be given to 

conserving landscape and scenic beauty in National Parks, the Broads and 

Areas of Outstanding Natural Beauty, which have the highest status of 

protection in relation to landscape and scenic beauty”.  LP Policy EN1 relates to 

the AONB and says the conservation and enhancement of their natural beauty 

will be given priority over other considerations.  It says development will only 

be permitted where the proposal, at a minimum, conserves the landscape 

character of the area.  In other words the common policy test is conservation. 

34. Even on the Appellant’s own analysis the proposed development would have an 

adverse effect on the landscape and the visual character of the area.  I have 

given reasons why the assessment appears to underestimate the impact.  Such 

an adverse effect, even after the establishment of the proposed planting, would 

not, at a minimum, conserve the landscape and scenic beauty of the AONB.  

The Concise Oxford English Dictionary defines conserve to be ‘protect from 

harm or destruction’.  In contrast I have found that the proposed development 

would harm the open landscape character of the area.  The building, by reason 

of its height and mass, would be visible from a number of public vantage-points 

particularly the bridleways to the west and I have given reasons why it would 

be visually intrusive and cause a noticeable deterioration in these views. 

35. For these reasons I find a conflict with LP Policy EN1 because the proposed 

development fails to conserve, let alone enhance, the landscape character of 

the area.  I have no reason to doubt that the buildings, in terms of layout, form 

and materials, have been based on what the LVIA calls a “…thorough study of 

traditional farmsteads within a 5 km of the site”.  However even if I were to 

accept that the scheme respects traditional local built forms and complies with 

policies on development in the countryside, since these are additional criteria 

this would not alter my view that the policy is breached.  Amongst other things 

the policy requires particular attention to be given to the scale of development, 

but that is my main concern.  In line with the Framework great weight needs to 

be given to the conservation of the landscape and scenic beauty of the AONB. 

36. In any event a conflict with LP Policy S5 is alleged.  It says development in the 

countryside will only be permitted where, amongst other things, it would not 

harm the distinctive landscape, amenity and environmental qualities within 

which it is located, including the adverse disruption of a view from a public 

place which forms part of the distinctive character of the area or otherwise 

causes significant visual intrusions.  I have given reasons for finding that the 

impact of the proposed development would be moderate adverse from a 

number of public vistas within, and across, a distinctive LCT.  As the proposed 

development would harm the distinctive landscape qualities of the area, I find a 

conflict with LP Policy S5.  This is regardless of whether I were to accept the 

submission that this form of development is in accordance with LP Policy E5, 

which is disputed by the Council on the basis that this is a new farm enterprise 

rather than a form of farm diversification.  As I have not been provided with a 

copy of LP Policy E5, and it is not necessary for me to do so, I express no view. 
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37. I also find a conflict with LP Policy D1, which says that development proposals 

will only be permitted where they ensure, amongst other things, that the scale, 

massing and height of buildings relate well to their context.  There appears to 

be no built form in this part of the AONB that provides a contextual basis for 

the scale of what is proposed here.  I acknowledge that there is an existing 

farmstead at Collyhead Farm, to the north-east of the main site, but that is not 

comparable to what is proposed.  Local residents have, albeit rather crudely, 

made a comparison between Venn Ottery Church and the proposed building.  

I do not know the exact height of the tower but I accept that it is of a similar 

height to the proposed building and that the mass of the proposed structure 

would dwarf the church.  The church is, arguably, the most significant existing 

built form in the parish and physically a natural focal point for this community.  

The comparison therefore makes the point that the policy test is not met. 

38. Paragraph 116 of the Framework continues: “Planning permission should be 

refused for major developments in these designated areas except in 

exceptional circumstances and where it can be demonstrated they are in the 

public interest.  Consideration of such applications should include an 

assessment of: i) the need for the development, including in terms of any 

national considerations, and the impact of permitting it, or refusing it, upon the 

local economy; ii) the cost of, and scope for, developing elsewhere outside the 

designated area, or meeting the need for it in some other way; and iii) any 

detrimental effect on the environment, the landscape and recreational 

opportunities, and the extent to which that could be moderated”. 

39. The Appellant claims there are clear differences between the approach of the 

Framework and LP Policy EN1 insofar as the latter relates to all development.  

Any such distinction does not assist the Appellant in this case because what is 

proposed is a major development.  The application form says the proposed 

floor space is 4,831 m² [which is over 52,000 ft²]6 and the Appellant’s appeal 

statement says, amongst other things, that the slurry storage lagoon would 

have a capacity of 1,500 m³ and the 4 feed silos would be 10.5 m high.  As I 

have already noted the ridge height of part of the building would be higher. 

40. One scenario in which development might be permitted by LP Policy EN1 is 

where it can be demonstrated that the development is in the national interest 

and there are no alternative sites available.  I acknowledge that this test has 

changed to one of public interest and so to that limited extent the policy is at 

variance with the Framework, although the first bullet-point of paragraph 116 

does then refer to national considerations.  The test of considering alternatives 

is common to both LP Policy EN1 and the second bullet-point of paragraph 116.  

This limited distinction does not alter my view that significant weight should be 

given to LP Policy EN1, but it does mean that it would be appropriate to test 

the proposal against the bullet-points in paragraph 116 of the Framework.  

Such an approach is consistent with the Appellant’s approach to this issue7. 

i) Need for the development, including the impact on the local economy 

41. The Appellant submits that the proposed development is “clearly” in the 

national interest given that the national sow herd has reduced by 50 % since 

1998.  I am unsure of the derivation of that figure but have been given no 

reason to doubt it.  Indeed the Council’s own Economic Development Officer 

                                       
6 However paragraph 4.6 of Appendix A to the Appellant’s statement says the combined footprint of the 3 buildings 

would be approximately 5,255 m² [which is over 56,500 ft²].  It is unclear why this more recent figure should be 

so different to that stated on the application form, even acknowledging that the scheme has been amended during 

the life of this revised planning application. 
7 See paragraphs 5.6 to 5.10 of the Appellant’s appeal statement. 
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has stated that the UK is now a net importer of pork and that over half of the 

country’s specialist pig production units are losing money.  Reliance is also 

placed on the National Pig Association’s [NPA] data, as at May 2013, that 

British farms produce only 40 % of Britain’s pork and pork products.  The NPA 

seeks to increase the UK pig production to 50 % and it is evident that the 

proposed development would contribute towards meeting that objective. 

42. The Appellant has explained, in his own words, that the economics of outdoor 

pig farming in the south-west is of “very marginal viability”, which results in 

the farming business being “…in an extremely vulnerable position”.  I have no 

reason to doubt that the weather, for example in 2012, severely affected piglet 

mortality which is said to have been “…3 times the level of what we anticipate 

with new accommodation”.  The impact of the sows being kept outside is 

claimed to result “…in a very high risk of soil erosion…and an increased cost of 

production”.  The former was self-evident from my, albeit brief, inspection of 

the existing operation at Hayes Barton Farm.  It seems to me that the latter 

follows, if nothing else, from the high infant mortality rate. 

43. The Appellant says that the impact of not permitting the proposed development 

would be a significant impact on the local economy.  There are several aspects.  

The construction phase would give rise to employment and this might be 

expected to have multiplier effects in the local economy.  The application form 

says that 3 full-time employees would be required although the extent to which 

these would be new employees, as opposed to involving the transfer of existing 

employees from the operation at Hayes Barton Farm, is unclear.  As well as 

direct employment there would be benefits further up the supply chain, from 

transport and logistics to the abattoir and meat processing and packaging. 

44. The flip side is the Appellant’s statement that there is a “significant risk” of the 

business closing in the next 12 months if planning permission is not granted.  

This is said to be because “…the cost of outdoor production is currently in 

excess of what is needed in order to remain competitive”.  I have no reason to 

doubt this or the claim that the UK pig trade does not receive an EU subsidy.  

This would result in a direct loss of employment, as well as implications for the 

supply chain, including a contracting effect in the local economy. 

45. For these reasons I accept that there is a strong case, on economic grounds, 

for the proposed development.  It would enable the business to reduce the cost 

of production thereby making it more competitive and economically sustainable 

in the longer term.  At a macro level it would enable the UK to be achieve 

greater self-sufficient and reduce the level of imports of pigs for food which, in 

turn, might give the UK more control over price.  The release of the land at 

Hayes Barton Farm would enable it to be used for other agricultural activities, 

which might include food production or an increase in the amount of cropping 

to grow feed for pigs.  I accept that the pigs would be produced indoors to a 

high quality, in terms of consumer standards, disease control and animal 

welfare, including reduced infant mortality.  I attach significant weight to these 

material considerations and so the first bullet-point, in terms of the need for 

the development, including in terms of any national considerations, and the 

impact of permitting it, or refusing it, upon the local economy, is met. 

ii) (a) The cost of, and scope for, developing outside of the AONB 

46. Paragraph 5.26 of the Appellant’s statement asserts that other sites within the 

Appellant’s existing landholding have been considered but none were located 

outside the AONB or were within the 400 m amenity constraint relating to 

protected residential dwellings.  The first point to make is that I have not been 
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provided with the evidence to support this claim.  I acknowledge that it has not 

been challenged by the Council, beyond reference to an alternative permission, 

which I consider below.  However paragraph 116 of the Framework requires an 

assessment of the cost of, and scope for, developing outside the AONB.  The 

Appellant’s submission does not come close to discharging this requirement. 

47. The submitted plans do not even show the full extent of the farm holding at 

Collyhead Farm.  Drawing No 6721-25 Rev B identifies the land edged red but 

not the full extent of the land edged blue.  That drawing is adopted as “Plan 

No 1” in the second Undertaking and it contrasts sharply with “Plan No 2”, the 

so-called “Second Land” at Hayes Barton Farm, which is clearly defined in its 

entirety, edged red, on that plan.  Nevertheless, with some irony, the Council’s 

production of the Land Registry title would appear to resolve this point by 

showing the extent of the farm holding at Collyhead Farm.  Although no party 

has compared the extent of the AONB to that holding I accept, on the balance 

of probability, that the whole of that holding lies within the designated area. 

48. Nevertheless I note from paragraph 2.7 of the Appellant’s statement that land 

farmed by Crealy Farms includes farms at “Crealy Barton, EX9 7BS; Lions Farm 

and Ford Farm; Rockbeare and Burrowton Farm, Broadclyst”.  From the limited 

information before me it is entirely unclear the extent to which these farm 

holdings are outside the AONB.  The analysis has simply not been presented.  

Judging solely by the map on page 2 of the MS8 Broadclyst would appear to 

lie well outside of the East Devon AONB and so, on a balance of probability, 

Burrowton Farm would appear to offer scope for developing outside the AONB.  

Again this evidence does not come close to discharging the requirement for an 

assessment of the cost of, and scope for, developing outside the AONB. 

49. The Appellant has also conflated an entirely separate matter in referring to the 

400 m amenity constraint relating to protected residential dwellings.  I accept 

that might need to come into the assessment of the scope for developing any 

land that is outside the AONB, but I see it as a 2-stage process.  Moreover I 

am unclear why the 400 m amenity constraint should be seen as an absolute 

restriction.  It is a reason why buildings to be used for the accommodation of 

livestock would not be permitted development, but beyond that the effect of 

the development on neighbours’ living conditions is a matter for assessment. 

50. Paragraph 3.12 of the Planning Statement that accompanied the application 

says that other sites under the Applicant’s control fail to meet the criteria set 

by Environmental Health that there must be no dwelling within 400 m to avoid 

odour and nuisance problems.  However the Environmental Protection Officer’s 

comments do not demonstrate such an absolute approach.  In comments dated 

13 April 2012 the Officer says that the: “…planning system acknowledges that 

intensive farming units within 400 m of dwellings have the potential to impact 

on them (a situation that has not changed even though a specific distance is no 

longer prescribed in guidance)” [my emphasis].  I am unclear as to the latter 

comment.  The 400 m distance is one of a number of criteria that mean that 

planning permission is required for livestock buildings in certain circumstances 

and that specific distance is prescribed in a current statutory instrument, but I 

fail to see why it represents an absolute cut off.  I fully concur with the Officer’s 

view that such a unit that was located within 400 m would have the potential 

to have an adverse impact but that does not mean it could not be mitigated. 

51. In reaching this view I acknowledge that the 400 m distance appears to be 

used more widely, as is evident from the guidelines that NE use and which I 

                                       
8 Noting that I only have a black and white photocopy, which is not particularly clear. 



Appeal Decision APP/U1105/A/13/2195588 

 

 

http://www.planning-inspectorate.gov.uk               12 

have been referred to under the second main issue.  However the document 

explains the steps that can be taken to manage risk where a neighbouring 

dwelling house is within 400m of the installation.  Given that the overall risk 

is found to be “not significant” where appropriate risk management is 

undertaken, it reinforces my view that this is not an absolute restriction. 

52. Paragraph 5.26 of the Appellant’s statement asserts that the cost of locating, 

presumably the proposed development in some form or other, on land acquired 

outside the Appellant’s existing landholding is not viable.  However this too is 

not an assessment of the cost of, and scope for, developing outside the AONB.  

It appears to be a bold assertion unsupported by any evidence or a financial 

appraisal.  To put it another way if, as the Appellant asserts, the consequence 

of the proposed development not being permitted is the significant risk of the 

business closing in the next 12 months as the cost of outdoor production is in 

excess of what is needed in order to remain competitive, there might be a need 

to review the farm holdings.  Any business can find its premises no longer meet 

the needs of the business and at that point it is necessary to assess whether 

other premises, in this case land, might be available to better meet the needs 

of that business.  There is no evidence that this exercise has been undertaken.  

In any event, as noted above, the land farmed by the company appears to be 

extensive and no appraisal of the existing landholding has been presented. 

53. Paragraph 5.37 of the Appellant’s statement says that “…even if there may be 

alternative sites available outside of AONBs they would be unlikely to meet the 

overall national need to increase pig production, especially given the difficult 

commercial realities of pig production”.  This comes close to an admission that 

there are available sites outside of designated areas.  Taking a step back, the 

onus falls on the Appellant to show exceptional circumstances and that the 

scheme is in the public interest and so this proposition does not further that 

argument.  An available site outside of the AONB might be more suited to 

accommodate a building of this scale or something even larger, as originally 

proposed, which might contribute more to the national need.  Given that it has 

not been shown whether the other farm holdings, which appear to be in other 

parts of the District, are outside of the AONB, the local considerations and 

benefits, e.g. in terms of employment, might still apply to this District. 

ii) (b) Can the need be met in some other way? 

54. The Council and other interested parties have drawn attention to the planning 

permission [Ref 12/2550/MFUL] that has been granted at Hayes Barton Farm 

for 2 farrowing units.  The delegated report in respect of that application says 

that a temporary consent was sought for a 5-year period, but it would appear 

that the description was changed and that a permanent planning permission 

was granted at around the end of May 2013.  The delegated report says the 

proposed buildings would each have a floor area of approximately 700 m² and 

an overall height of 4.1 m.  It says that the buildings would be visible from a 

footpath but “…be read in conjunction with the existing farm buildings”. 

55. The first point to make is that the scheme that the Council permitted at Hayes 

Barton Farm appears, on the limited information before me, to be materially 

different to that proposed in this appeal.  In terms of floor space but especially 

height, 4.1 m as opposed to up to 11.2 m, the permitted scheme can be clearly 

distinguished and does not set a precedent for this proposal.  Amongst other 

things the buildings were judged to relate well to the existing farm buildings. 

56. The second point to make is that the Appellant says, at paragraph 5.27 of the 

appeal statement, that permission has not been forthcoming from the landlord 
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to erect the new buildings at that site, which “…renders the Hayes Barton site 

unavailable”.  I have no basis upon which to go behind that statement.  The 

Appellant, in his own words, does qualify that by saying that the landlord’s 

permission has “until now” not been forthcoming, with the inference that it 

might be forthcoming at some stage within the life, 3-years, of the planning 

permission.  However I propose to deal with this appeal on the basis that the 

extant planning permission is not capable of implementation because, at the 

present time, the landowner has not given consent to erect the buildings. 

57. Furthermore, given the material differences in scale between that permitted 

and that proposed, the permitted scheme is not an alternative to what is now 

proposed.  The Appellant stresses that even if the permitted buildings were 

erected this would still leave the majority of the sows outside.  This reinforces 

my view that the need cannot be met in this way. 

Overall finding on the second bullet-point in paragraph 116 of the 

Framework 

58. Despite my finding that the need cannot be met by implementing the extant 

planning permission, it has not been shown that there is no scope to develop 

elsewhere, outside the designated area, or that this would be uneconomic. 

(iii) The extent to which the detrimental effect on the environment, the 

landscape and recreational opportunities could be moderated 

59. I have already considered the mitigation proposed in the form of landscaping 

as part of my assessment of the scheme.  I acknowledge that other related 

works are proposed, including reinstatement of hedgerows, but I attach this 

factor limited weight and it does not outweigh the identified harm and conflict 

with policy.  In these circumstances I shall focus on the second Undertaking. 

60. The Appellant submits that the second Undertaking would return the land to 

arable farming but, for the reasons set out previously, I am not satisfied that 

this would be the case.  No positive obligation to return the land to arable 

farming has been offered at any stage as other types of livestock could be 

farmed.  Amongst other things I have given reasons why the owners and any 

new tenants might be able to keep pigs in the open.  In this context I attach 

very limited weight to the claim that the associated food production associated 

with the arable use of 75 acres of land at Hayes Barton would be in the 

national interest in terms of food self-sufficiency.  This claim would appear to 

be based on an assumption that is incapable of being delivered by the second 

Undertaking.  For these reasons I am not satisfied the second Undertaking 

would moderate the adverse effect of the proposed development on the AONB. 

Exceptional circumstances and the public interest test 

61. At final comments stage the Council says that it remains of the view that the 

need for the enterprise and the economic benefits that would accrue from it are 

not considered sufficient to meet the policy tests, whether national interest, in 

LP Policy EN1, or exceptional circumstances, in the Framework.  I agree with 

that judgment.  There is a strong economic case but I find no good reason why 

this scale of development has to be located in the AONB, which has the highest 

status of protection.  I have given reasons for concluding that the Appellant’s 

submission does not come close to demonstrating that there is no alternative 

site available outside of the designated area.  There is evidence that part of the 

Appellant’s farm holdings lie outside the AONB.  In these circumstances I find 

that exceptional circumstances have not been demonstrated and the scheme is 

not in the public interest, which is best served by conserving the landscape and 
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scenic beauty of the AONB.  Applying the advice in paragraph 116 of the 

Framework planning permission should be refused for this major development. 

Overall conclusion on the first main issue 

62. On the first main issue, I conclude that the proposed development would harm 

the character and appearance of this designated landscape.  As such, I find a 

conflict with LP Policies EN1, S5 and D1, and the Framework, including advice 

in paragraphs 115 and 116.  No material considerations have been advanced 

that, individually or cumulatively, outweigh the identified conflict with policy.  

I have taken account of the views of NE and those expressed in the landscape 

and visual resources statement submitted at appeal stage in reaching this view. 

(ii) Second main issue: Nature conservation interests 

Background 

63. The appeal site is located within 400 m of Venn Ottery Common, which is 

designated East Devon Pebblebed Heaths Site of Special Scientific Interest 

[SSSI], East Devon Pebblebed Heaths Special Area of Conservation [SAC] and 

East Devon Heaths Special Protection Area [SPA].  The second refusal reason 

is confined to “…increased nitrogen deposition resulting from its emissions”.  

However the Council’s conclusion in its appeal statement [paragraph 7.1] is 

more wide ranging in referring to “Issues of nitrogen loading (coupled with acid 

deposition and ammonia)” [my emphasis]. Adopting a precautionary approach 

I shall therefore examine acid deposition and ammonia in addition to nitrogen. 

64. The Environment Agency’s [EA] guidance “H1 Annex B Intensive Farming” 

explains that one of the main sources of ammonia in the atmosphere is from 

animal housing.  Ammonia is toxic at high concentrations to animals and at 

lower concentrations can be harmful to some plants such as lichens.  The wind 

will disperse ammonia away from a farm and most of it will be deposited as 

nitrogen on the ground.  When it is deposited in this way it acts as a nitrogen 

fertiliser, which will change the variety of plant, and consequently animal, 

species in a given habitat because nitrogen loving plants will take over. 

65. The United Nations Economic Commission for Europe [UNECE] has set targets 

for reductions in the effects of nitrogen on sensitive ecosystems.  UNECE has 

agreed a system, which is used by individual countries to calculate appropriate 

standards.  The relevant environmental standards in the UK are (i) Critical Load 

[CL]; and (ii) Critical Level [CLe].  UNECE define9 CL as: “a quantitative 

estimate of exposure to one or more pollutants below which significant harmful 

effects on specified sensitive elements of the environment do not occur 

according to present knowledge”.  UNECE defines CLe as: “concentrations of 

pollutants in the atmosphere above which direct adverse effects on receptors, 

such as…plants, ecosystems…, may occur according to present knowledge”. 

66. The H1 guidance explains that in the context of intensive farming the CL is the 

annual amount of ammonia that can be deposited in a kilogramme of nitrogen 

per hectare per year.  Air Pollution Information System [APIS] say the CL 

range for nitrogen deposition is 10-20 kg N ha-¹ yr-¹ for areas of dry heath.  

The Atal Kernow report that accompanied the application says below this level 

sensitive habitats should not be affected and acknowledges: “…the SSSI units 

surrounding the proposed pig rearing unit are predominantly dry heath”10. 

                                       
9 Source of quotes: Air Pollution Information System [APIS] guidance note appended to the Council’s statement. 
10 Source of quote: paragraph 1.3. 
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67. The Atal Kernow report undertook detailed modelling.  It found that “…due to 

prevailing meteorological conditions” one receptor, R1, which is a given 

location on Venn Ottery Common, would be “inordinately affected” 11.  The 

RSPB has set out some of the changes in species composition that might arise 

from increased nitrogen deposition to include a transition from heather to grass 

and a decline in lichens.  The Council has identified the protected species that 

might be at risk due to loss of habitat to include the Dartford Warbler, 

Southern Damselfly, Purple Emporer, Raft Spiders, Dormice, Barbastelle and 

Greater and Lesser Horseshoe bats, Adder, Grass Snake, Common Lizard and 

Slow Worms12.  I note that NE’s conservation objectives for the designated area 

include avoiding the deterioration of the qualifying natural habitats and the 

habitats of qualifying species, and the significant disturbance of those 

qualifying species, ensuring the integrity of the site is maintained. 

Habitat Regulation Assessment 

68. Figure 1 to ODPM Circular 06/2005 “Government Circular: Biodiversity and 

Geological Conservation – Statutory Obligations and their impact within the 

Planning System” sets out, in simple terms, the correct approach. The proposal 

is not directly connected with or necessary to site management for nature 

conservation.  In the circumstances it is necessary to ask whether the proposal 

is likely to have a significant effect on the internationally important interest 

features of the site, alone or in combination with other plans and projects 

[my emphasis].  This is generally referred to as the initial screening process. 

69. Regulation 61 (1) of The Conservation of Habitats and Species Regulations 

2010 [hereinafter “the Habitat Regs”] says: “The competent authority, before 

deciding to…give…permission…for, a plan or project which— (a) is likely to have 

a significant effect on a European site…(either alone or in combination with 

other plans or projects), and (b) is not directly connected with or necessary to 

the management of that site, must make an appropriate assessment of the 

implications for that site in view of that site's conservation objectives”.  At this 

stage I, on behalf of the Secretary of State, am the competent authority.  

Paragraph 13 of the Circular says that a decision on whether appropriate 

assessment [AA] is necessary should be made on a precautionary basis. 

70. NE’s letter dated 21 September 2012 confirms that it currently follows the EA’s 

H1 guidance in advising on judgements of likely significant effect and adverse 

effect on integrity.  The H1 guidance says that it is necessary to screen out 

emissions which are considered insignificant.  It says that: “An emission is 

insignificant where PC is < 4% of Critical Levels for SACs, SPAs and Ramsars, 

< 20% for SSSIs…”.  The term “PC” means process contribution, in other words 

the emission arising from the farm or activity.  However NE’s letter dated 

30 April 2012 explains that a 1 % threshold should have been used for a 

technical reason that I do not need to repeat because it is not in dispute. 

71. NE’s letter dated 21 September 2012 says that, in applying the H1 guidance, 

the proposal is likely to have a significant effect on the SSSI, SAC and SPA 

under the terms of the Habitat Regs because the PC of the proposal exceeds 

1 % of the CLe for mean annual ammonia concentration and 1 % of the CL for 

annual nitrogen deposition and acid deposition.  This reiterated the view that 

NE originally expressed in its letter to the Council dated 30 April 2012 and I 

have been given no basis upon which to form a contrary view.  Accordingly, in 

the light of Reg 61 (1) of the Habitat Regs, I am required to undertake an AA. 

                                       
11 Source of quote: paragraph 5. 
12 Source: Devon Wildlife Trust. 
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72. Figure 1 of the Circular says that the next step is to assess the implications of 

the effects of the proposal for the site's conservation objectives.  Regulation 61 

(2) of the Habitat Regs says that a person applying for any permission “…must 

provide such information as the competent authority may reasonably require 

for the purposes of the assessment”.  Regulation 61 (3) of the Habitat Regs 

says the competent authority must: “…have regard to any representations 

made by [the appropriate nature conservation] body”, which is now NE. 

73. Dealing initially with ammonia, NE’s letter dated 30 April 2012 says: “Because 

the PEC for ammonia is predicted to be 86.7 %, which is well below 100 % of 

CLe, applying a risk based approach, Natural England advises that there will be 

no adverse effect on integrity from ammonia emissions from the proposal” 

[original emphasis]. PEC in this quote is predicted environmental concentration.  

On this basis, applying Figure 1 of the Circular, as the competent authority, I 

have ascertained that the ammonia emissions arising from the proposed 

development will not adversely affect the integrity of the designated sites.  For 

this reason NE’s letter dated 30 April 2012 said an in combination assessment 

was required for nitrogen and acid deposition, but not for ammonia. 

74. NE advised that the AA needs to take account of other relevant pig and poultry 

units in the area.  NE’s letter dated 21 September 2012 says: “The EA’s H1 

guidance AA process applies an adverse effect on integrity (AEOI) threshold of 

PC > 20 % of CL alone and in combination with other relevant pig and poultry 

facilities.  This proposal’s PC is below 20 % alone for ammonia concentration 

and N and acid deposition.  If it can be demonstrated that the PC is below this 

20 % threshold in combination, then, based on the H1 guidance, a conclusion 

of no adverse effect on the integrity of the site can be reached” [original 

emphasis].  This ties back to Figure 1 of the Circular, which asks: Can it be 

ascertained that the proposal will not adversely affect the integrity of the site? 

75. Information regarding other relevant pig and poultry units in the area was 

provided in a letter from the Appellant’s Agent to NE, dated 23 July 2012.  It 

included other farms such as Hogsbrook Farm and The Copse but excluded 

others on the grounds of distance, having a small output, e.g. Bicton College, 

and those that are no longer active.  The methodology assumed that the 

existing operation at Hayes Barton would be “…removed if the proposal were 

to be built”, which is reasonable given the obligations contained in the second 

Undertaking.  However it appears to have included the permitted scheme, 

albeit that it is referred to as “Hayne Barton” in Table 2 of that letter, which is 

a worst case scenario in that it covers the possibility that it is built.  This is in 

line with advice in paragraph 16 of the Circular, which says to take account of 

outstanding consents that are not fully implemented.  NE’s advice was that the 

methodology used to identify relevant facilities was “sufficiently rigorous” and I 

have been given no basis to find otherwise.  The Council, who were the 

competent authority at application stage, do not appear to have requested 

additional information to enable it to undertake the AA required at that stage. 

76. Paragraph 15 of the Circular says: “English Nature [now NE] will advise on a 

case-by-case basis”.  In this case the advice given to the Council by NE, which 

was specific to the proposal, rather than standing advice, is unambiguous.  It 

says: “The modelling has demonstrated that the PC is below this 20 % EAL 

threshold in combination with other pig and poultry units in the area, therefore, 

based on the H1 guidance, a conclusion of no adverse effect on the integrity of 

the site from nitrogen or acid deposition can be reached” [original emphasis].  

EAL in this quote means Environmentally Acceptable Limit. 
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77. Since NE is the expert Executive Non-Departmental Public Body responsible to 

the Secretary of State for Environment, Food and Rural Affairs, the forerunner 

of which is expressly identified in the Circular, I attach this advice significant 

weight.  Based on this advice I, as the competent authority, can be satisfied 

that the emissions from the proposal can be screened out because they would 

be insignificant.  On this basis there is no need for further assessment because 

I have ascertained that the proposal would not adversely affect the integrity of 

the SSSI, SAC and SPA, which is a key conservation objective, or otherwise 

lead to a deterioration of the qualifying natural habitats and qualifying species. 

Alternative approach and comment on evidence submitted at appeal stage 

78. At application stage the RSPB argued that the guidance which NE currently 

follows failed to take sufficient account of background or existing levels of 

deposition of nitrogen.  It argued that because the background level was 

recorded by APIS13 as being 19.88 kg N ha-¹ yr-¹, a small PC would exacerbate 

the effect and should be resisted.  The Atal Kernow report found that the PC, 

even with a biofilter efficiency at between 70 % and 90 %, would be between 

0.5 kg N ha-¹ yr-¹ and 0.2 kg N ha-¹ yr-¹, respectively.  The Council says that 

output scenario is based on reduced protein levels in the pig’s feed and that a 

planning condition that required records of feed purchases to be kept and made 

available to the Council would be cumbersome and onerous to enforce. 

79. At appeal stage the RSPB and the Council have provided the most up-to-date 

evidence from APIS, which now gives a nitrogen deposition for grid reference 

SY 069 913 of 21.42 kg N ha-¹ yr-¹.  This is plainly above the upper limit of the 

CL range for nitrogen deposition.  I understand the argument that any further 

deposition would only make this worse.  However the increase as a result of 

emissions from the proposed development, in combination with other pig and 

poultry units in the area, would be insignificant when assessed against the EA’s 

H1 guidance, which was last updated in December 2011 and is still used by NE.  

That guidance is highly material to the AA required under the Habitat Regs.  

The EA acknowledges that it is “a work in progress” and in that sense they are 

interim guidelines that were drawn up by the EA under the Environmental 

Permitting Regulations.  However, even though this scheme falls below the 

permit threshold for the EA, their applicability is determined by NE’s advice.  

Accordingly I consider that it would be inappropriate to ignore that approach. 

80. At 6-week stage in the appeal process the Appellant has provided a significant 

amount of new evidence, including a condition assessment of the Common, 

undertaken by a firm of ecologists, and a further substantive statement by the 

author of the letter to NE in July 2012.  I find it surprising, given that the 

original application was submitted in 2010, that this new information was 

submitted at 6-week stage in the appeal.  The Planning Inspectorate’s advice 

says: “…normally there will be no need for new material to be provided at 

appeal stage”14.  It cannot be said to be an unexpected issue because there 

was a great deal of correspondence about this issue at application stage.  Even 

if it was considered that it was appropriate to commission such substantive 

new evidence it is surprising that this was not put in with the appeal to allow all 

interested parties a chance to comment during the normal appeal timetable. 

81. Nevertheless the RSPB were, exceptionally, given an opportunity to submit 

comments on this new evidence, which appears to have been tabled with a 

view to addressing its concerns.  I am conscious that, although the evidence is 

                                       
13 http://www.apis.ac.uk/ 
14 See: http://www.planningportal.gov.uk/planning/appeals/guidance/guidanceontheappealprocess 
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of a technical nature, other interested parties, including local residents and NE, 

have not had a similar opportunity.  However, as the RSPB suggests in its letter 

dated 3 July 2013, it is at least questionable whether this evidence provides 

information to enable the implications of the proposal to be assessed.  I, as the 

competent authority, did not request it in order to undertake the AA.  Although 

section 2 of the report identifies the qualifying interest features of the SAC and 

SPA, there is no mention of the SSSI which, as is evident from Fig 1.1 of that 

report, relates to the whole of the identical area.  The only species that are 

common with the Council’s list are the Damselfly and Dartford Warbler.  It is 

unclear whether the difference is down to the omission of the SSSI designation.  

Although it is suggested that following consultation NE has identified just two 

sites, the SAC and SPA, I note its letters consistently refer to the SSSI too. 

82. I acknowledge that the condition assessment found that some areas of dry 

heath within the SAC are in favourable condition.  The fact that it also found 

sensitive indicator species to be frequent in some parts of the SAC would 

suggest that nitrogen deposition is not preventing favourable condition being 

reached where management is appropriate.  However I fail to see how that 

takes the issue between the parties, i.e. the Appellant on the one side and the 

Council and RSPB on the other, as to the correct methodology to be adopted, 

any further forward.  The RSPB is concerned with the principle of allowing any 

further deterioration in conditions at these designated sites, which already 

exceed the CL, when the in combination evidence, set out in the Agent’s letter 

dated 23 July 2012, shows there would be an increase in nitrogen deposition.  

However I have given reasons why that is not NE’s preferred approach. 

83. In that context I shall deal briefly with the criticisms in the RSPB’s letter dated 

3 July 2013.  The Appellant’s role is to provide the evidence base to enable the 

competent authority to make the AA.  I accept the claim that the evidence 

provided at appeal stage is not a satisfactory AA but it is not the Appellant’s 

role to undertake this.  I have given reasons why the evidence provided at 

application stage was fit for purpose.  I reject criticism of the assumptions, 

notably in terms of the effectiveness of a condition to reduce protein feed.  I 

see no good reason why a condition, such as that proposed in the Appellant’s 

further rebuttal statement dated August 2013, would not meet the relevant 

tests in Circular 11/95 ‘Use of conditions in planning permission’.  The debate 

between the Appellant and the RSPB over issues including: (i) the reference in 

Regulation 11 (2) to restoration; and (ii) why there is a focus on the 1 % 

contour rather than the whole area as referred to in paragraph 20 of the 

Circular, is not one that I need to resolve in the context of my finding that the 

emissions would be insignificant.  Paragraph 8 of the letter comes back to the 

basic dispute about methodology that I have already expressed a view on. 

Overall conclusion on the second main issue 

84. On the second main issue I conclude, subject to the imposition of the identified 

condition and compliance with the obligations in the second Undertaking, that it 

can be ascertained, in line with Figure 1 of the Circular, that the proposed 

development would not adversely affect the integrity of the designated sites.  

Since the proposed development would not harm the nature conservation 

interests of the East Devon pebblebed heaths, I find no conflict with LP Policies 

EN4, EN5 and EN6, relevant guidance outlined above, or the Framework. 

Other material considerations 

85. I appreciate that this scheme represents a significant reduction in terms of size 

and bulk to that which was proposed previously, together with a reduction in 
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the number of buildings but that does not make it acceptable.  That application 

[No 10/1954/MFUL] was refused and it would not appear that any appeal was 

lodged.  I have no reason to doubt that the materials have been revised to 

achieve a more agricultural appearance but that does not address my main 

concern in terms of the scale of what is proposed.  Measures including the 

biofilter and ‘bagtank’ would ensure that odour emissions would be minimised 

and I have no reason to doubt that the buildings would represent a state of the 

art design for this type of use.  However that does not alter my view that the 

proposed development is simply in the wrong place by virtue of its proposed 

siting in an undeveloped designated landscape of national importance. 

86. The Appellant has drawn attention to the presumption in favour of sustainable 

development in the Framework.  Paragraph 8 of the Framework makes clear 

that to achieve sustainable development, economic, social and environmental 

gains should be sought jointly and simultaneously through the planning 

system.  However I have given reasons why the proposed development would 

not fulfil the environmental role and would in fact compromise this designated 

landscape.  I have identified a conflict with relevant DP Policies, which are 

neither absent, silent or out of date.  By virtue of the identified conflict with LP 

Policy D1 it cannot be said to be a well designed new building and since it 

would not be a sustainable new development the advice in paragraph 28 of the 

Framework does not assist.  Moreover I have identified a conflict with advice in 

paragraphs 115 and 116 of the Framework, which are reflected in the fifth core 

planning principle insofar as it requires recognition of the intrinsic character 

and beauty of the countryside.  In any event paragraph 119 of the Framework 

says the presumption in favour of sustainable development does not apply 

where development requiring AA under the Habitats Directives is being 

considered, planned or determined.  As my determination of this appeal relates 

to development that requires AA the presumption in favour of sustainable 

development does not apply.  In these circumstances specific policies in the 

Framework indicate that the proposed development should be restricted. 

87. I appreciate that the proposed scheme would not cause unacceptable noise or 

light pollution and would not materially increase the risk of flooding elsewhere.  

I acknowledge that the Highway Authority has raised no objection to the 

proposed development.  I have taken account of the claim that permitting the 

building would massively reduce the carbon footprint of the pig business but 

the rationale underpinning that claim is not immediately obvious and so I am 

only able to attach moderate weight to it.  I reject the assertion that this is a 

“remote” rural area, given its proximity to Exeter.  The Appellant’s main appeal 

statement has referred me to, amongst others, paragraphs 29 and 38 of the 

Framework, but neither seems relevant to the proposed development. 

88. I conclude that that no material considerations have been advanced that 

outweigh the identified harm and conflict with DP policies and the Framework. 

Conclusion 

89. Despite my favourable finding on the second main issue, my finding on the first 

main issue leads me to conclude overall that the appeal should be dismissed.  

In coming to this view I have taken account of all other matters raised in the 

representations but none outweighs those that have led me to my decision. 
 

Pete Drew 

INSPECTOR  


